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of that section,provisionsexpress patrolmen,”“police
in manner thereinthe are “to beappointed subjectprovided,

to the rules and of theregulations police department.”
It is that the not intrue, was theappellee regular police

service of the He was at the of thecity. appointed request
board of under thehealth, conferred to “addi-power appoint
tional and detailed to thepolice patrolmen,” squad”“sanitary

thefor 10thduty. section of 10 of the char-By chapter city
ter, it is “thatexpressly provided, so maybepersons appointed

at timeremoved the board ofany by police, assigningwithout
cause therefor.”any

The ivas removed from office theappellee action ofjointby
the board of health theand board of and think,wepolice,
under the of the 10thprovisions section above cited, hadthey
the clear at time to removeright any him, without assigning

cause therefor. boardThe of health are invested with aany
discretion to determine when and for what of thelength time

welfare the ofpublic servicesrequires police“additional
patrolmen.”

The law under thewhich awas removed wasappellee pub-
lic and the is toact, have when heappellee presumed known,

his that termhis of officecould be ter-accepted appointment,
atminated time when the such serviceany for nonecessity

existed.longer
theFor reasons theindicated, and thereversedisjudgment

cause remanded.
reversed.Judgment

James Yeazel

v.

etJohn T. al.Alexander

State—prohibition importation1. Police oeeowbb a the Teamof of
27,and February 1867, prevent importa-OheroJceecattle. The act of to the

tion protectionof Texas State,Cherokee into this acattle as means ofand
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and fatalcattle, dangerousato native to the formerwhich communicate
police poweryear,at of exercise of thedisease certain seasons the is a mere

State, government,delegated to the federalhas never beenof whichthe
competentit for exercise.is the toand Slatewhich

unnecessarilyobjectionis the that it2. Hor obnoxious to thelaw
probableprohibition year, beyondall dan-extends the to theseasons of the

ger power existing, the courtsimposeof to restraintinfection. The some
not,may inmerely legislaturewill not declare void thethe act because

regard, adjusted nicely prohibition. Thethat of thehave the character
improper use,upon right acquire,statute is not an and dis-restraint the to

pose property.of
law—right property.acquire, dispose3. Constitutional to use and of

improper use,is upon right acquire,act not an restraint the andThe to
dispose property, byof as secured the constitution.

several—liability persons jointly4. Joint and Iftorts. severalfor
some, all,tort, maya jointly', separately,—acommit be or tortor sued one

separatenature,inbeing, its the act of each. liable forBut one is never
another, they concert;of act inthe tort unless and not heldseveral will be

for co-operation, naturallyliable the acts of one without or their conduct
produced injury.the acts resulted in ofwhich Where the acts different
persons entirely separateare any aid, advice,and as to counsel ordistinct
countenance, other,from one to the joint liability.not athere can be

injury bySame—as5. to caused principles applyanimals. The same to
injury byof by persons.cases occasioned animals owned different There

jointa in property,must be interest the or manage-concert in its use or
ment, jointor recovery.there can be no

So,where several owners of6. different droves of Texas and Cherokee
cattle, respective another,cattle herding grounddrove thetheir over of at

times, by thereof,and reason through other, both,different one or the or
droves, imparted b)r latter,disease wasof such to ownedcattle the it was

jointheld, liabilityno injury,there was for such of the owners.several
damagesseverally.Same—assessment against7. In suits for torts sev-of

eral, damages severally assessed;the can not be onlythere becan one
damages.assessment-of

Same—practice. damagesIf in against8. case aresuch assessed two or
only guilty,more, irregularity onlywhen one is bythe can be cured enter-

prosequi against guilty.alling a nolle who are not

of to theWrit Circuit Court of CumberlandError county;
B,Hon. Hiramthe Decius, Judge, presiding.

C. B. Mr.Smith,Mr. D.W. andSomers Messrs. Green &
forWoods, the in error.plaintiff
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E.B. L.Mr. O. Mr.Scholfield,Mr. John Ficklin and
inthefor defendants error.Sweet,

the of the Court:delivered opinionMr. Justice Thornton

to recovercase, damagesThis is action on the broughtan
acta of an of theaccrued from violationto have legis-alleged

and entitled “An act1867, to27,lature, Februaryapproved
cattleof Texas or Cherokee intothe theimportationprevent

of Illinois.”State
“it That it shall not besection, isthe first law-provided,By

this or or inState, own,into haveful for one toany bring
cattle.”CherokeéTexas oranypossession,

itsection, is that,the second whoprovided “Any personBy
of this foract, shall,shall the suchviolate everyprovisions

the of theforfeit and into whereviolation, treasury countypay
a sum notcommitted, $1,000, or beexceedingthe offense is
in the at theand discretioncounty jail,finedboth imprisoned

time ofsuch shall notthe court, imprisonmentof though
or shalland such allexceed one person persons payyear;

accrue to one reason of suchthat viola-any bymaydamages
act.”tion of this

that the act shall not toThe third section applyprovides
on hand at thecattle time of theTexas or Cherokee pas-any

shallsuch,but that bethis act, havingof persons compelledsage
the of theirthem bounds own orwithin premises,to sep-keep

cattle; thatand accrueother fromany mayfrom damagearate
run at andcattle to large,such therebyallowing spreading

shall be recovered from thecattle,other owneramongdisease
be liable to all the andthereof, who shallowners painsor pen-

in the second section of the act.foralties as provided
with thedeclaration,in the ofAll the counts theexception

for andrecover inseek tolast, damages owning having pos-
cattle,and to theTexas Cherokee subsequentsession passage

and the diseasethe which communicated of.act,of complained
in a scientercount,a law which islast is commonThe alleged.

anddefendants,is four theThe declaration against allegation
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of the andcattle,diseased to cattleof ofownership injury
Theis all. claimed are fordamages jointagainstplaintiff,

torts.
be from theinferred thatIt evidence twomight, perhaps,

ofthe had a some of the cattle,of defendants joint possession
it manifest from the that theis two defendantsbut proof ot'her

and had notheir cattle jointowned orseparately, ownership
their co-defendants. It iswith also thatpossession apparent

the their cattle over thedefendants drove atrespective prairie
so that it istimes,different to cat-determine whoseimpossible

thetle communicated disease.
The in the circuit court thewasjudgment against plaintiff.
It from the that theevidence thecattle,appears importation

of are theand which have inownership prohibited, capacity,
andsome unknown tomysterious manner, communicate dis-

State;to the native cattle of theease that certain death follows
wfeeks;in from tosix that this disease waseight inprevalent

State, extent,the to some to the of theprior law; thatpassage
in it an1868 assumed and inform, someepidemic localities
almost all the cattle died;native that it becomes more viru-
lent in and hotdry weather; in the of somethat, ofopinion
the itwitnesses, is not to thesedangerous cattle in theimport

in andearly winter, in thespring, fall; and that thrivethey
thewhile native cattle are around them.dying

From thecotemporaneous wehistory, gather ofknowledge
the of Texas cattlecapacity to a disease which isimpart surely
fatal,

Able haveingenious argumentsand been made, theurging
of the Itunconstit-utionality law. is contended that it is in

conflict with one of the enumeratedexpressly powers granted
to “ToCongress: commerce withregulate nations,foreign

theamong States,several and with the Indian tribes.”
In the ittake,view we is not to discuss ornecessary decide

this If thequestion. enactment is within the police ofpower
the State, then the constitutional notisquestion involved.

17—58th III.
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athe law be as EachCan sustained police regulation?
the to allhas laws forState right necessaryunquestioned pass

restraint and of the thecrime,the ofpunishment preservation
and andthe health morals of its citizens.peace, Bypublic

theof this and sale cards, dice,ofpower,virtue importation
billiard are the traffic intables,and prohibited; spirituous

and the tick-ofregulated suppressed; vending lotteryliquors
the food thedrink,sale of unwholesome or and orets, making

of are madecandies, offenses.manufacturing penalpoisonous
enumerates,4th as theBlackstone, book, 168, within pow-

kinds ofers of to “All nuisances,government regulate, (such
and which,as offensive trades when injuriousmanufactures,)

a are theactionable;to when toman, detrimentalprivate
andare by prosecution;punishable public particularlypublic,

in orof is indictableany town,the hogs, city marketkeeping
nuisance. All inns ora ale houses,as disorderly bawdypublic

houses,houses, unlicensed andstage plays, booths,gaming
andmountebanks the like,for arestages rope-dancers, public

indictment,and be andnuisances, may, upon suppressed
athe or of toofined;” and making, keeping carriage large

inat one or onetime, or vehi-of placegunpowderquantity
the same head.are referred tocle,

bethis nuisancesmayUnder power property destroyed,
aa where disease isfromabated, goods place contagiousand

excluded. ofbe infectiouswholly Every speciesmayprevalent,
to the healthmanifestly injurious publicthingproperty—every

or removed. Even thebemorals—may impor-or prohibited
account of taint,not on ofany qualitiestation of gunpowder,

character, be All suchmay prevented.from its explosivebut
thetrade,interference witha direct yetwould belegislation
ofIt results from the lawnever beenhas questioned.power

in It iseveryis inherent community.whichself-preservation,
canand never be delegated.been,has neverwhicha right

and thetheis under same obligation, possessesThe State
the citizen fromthe of diseaseto protect propertysame power

health,andmorals Ahis Stateas todeath, preserveand
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to would excite ourdo,so instead ofpowerless contempt
and pride.respect

inas that thetrue,It is is noturged argument,the power
unrestricted.or We can not unre-arbitrary recognize wholly

in thisstrained We that thecountry. concede, too,power
must be andreasonable, should not be indiscretion exercised

manner as to subvertsuch natural and constitutional right.
In abusea case of of the courtsglaring power, might properly

ato arrest bewhich Aversethan theinterpose remedy, might
tomischief be Butavoided. where there is reason-proposed

able cause for the action of the itslegislative department,
determination not to be inought disturbed. Its motiA-e the

not beenactment can into. The facts andinquired condition
of render a IbavAvhich for thethings welfare,necessary public
are to be of thegenerally judged by legislature.

are the ?facts Texas cattle ;What disease death isimpart
from the taint an;inevitable immense interest is endangered;
of cattle,thousands over our fertile and beautifulroaming prai-

basisries, the of Avealthand essential to ourgreat sustenance,
aare threatened Avith destruction by disease, mysterious,

andunseen incurable. itTrue, not bemay communicated
the Avinter. With suchduring is the toknoAvledge, legislature

thefor of thepurpose character ofpause adjusting nicely the
There was to someprohibition? restraint; thepower impose

restriction was not but was made inarbitrary, view of actual
and todanger, seriousprevent Under such circum-injury.
the extentstances, of the must be determinedprohibition by

the Tolegislative the to thedepartment. deny poAver pass
in for thelaAV thatquestion, reason the extendedprohibition

the ofbeyond probable danger infection, Avould thiscompel
court to for the entiresupervise, slight cause, of thelegislation
State. Such is not our ; and theprovince mustpresumption
be that theindulged acted andwith Avisdom discre-legislature

andtion, a laudable desire for the ofprotection property.
can not hold thatWe the statute is restraintany improper

the toright of Thisupon andacquire, use, property.dispose
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is secured constitutionala also by pro-is natural right, and
a underbe in manner orhowever,It not,vision. enjoyedcan

with the of others.circumstances reciprocal -rightsinconsistent
under a ofa andIn of organized society, governmentstate

one,The extent of the oflaws, are mutual. enjoymentrights
on the effect another. Eventhereby produced upondepends

itunlicensed;not is law.is Civilliberty regulated by liberty
nat-a mere without restraintsillusion,bewould proper upon

in the andSo,ural freedom acquisition dispositionliberty.
restricted for thebe,of and mustis, general good.property,

be or taken if neces-away,The entirelyright may abridged
the welfare.forsary, general

that before there becontend,Counsel for defendants can any
mustdenial of this the condemned be deemedright, property

and from the of man-general experienceinjurious, uniformly,
a se.;kind that it must be nuisance per

anisvirtue of the acknowl-Legislation, by police .power,
beenin the which has never toStates, delegatededged right

beit,Under lawsthe national quarantine maygovernment.
and infectedexcluded, goodsenacted,' putrid pro-pauperism

the ascertainedcourts that theIf, examination,hibited. upon
the not sounnecessarily stringent, pauperismwasquarantine

and thelaw,the not so rotten andgoodsindicated byasgreat,
still an absolutebut there was neces-tainted as was supposed,

under such circumstances thesomefor legislation,sity
declared void.would not belegislation

betoone of exercisedThe is self-preservation,police power
fordiscretion,in the interest andState its soundtheby

of the lawThe is one ofits citizens. necessityofsafety legis-
The character of the in asuchremedydetermination.lative

themust be settlediscase, by legislature.one necessary,where
bethe cattle shouldof onpermittedtheWhether importation

matters withinconditions, peculiarlyor wholly prevented,were
There wasthe todangerthe of law-making power.province

the State;of citizens ofthe dis-tobe propertyapprehended
Shall we whether shelurked her borders. inquireuponease
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acted and ? andShall thewewisely legislationjustly supervise
exercisedsubstitute in of the discretiondiscretion,our place

the ?by This we can not withoutdo, trenchinglegislature
the of a theco-ordinate of Staterights gov-upon department

ernment. that theare, therefore,We of opinion legislature
had the of to enact the lawvirtue thebyright, power,police
in question.

The other in the is thepoint lia-presented argument, joint
of the defendants for the several torts of theirbility

co-defendants. The declaration ofalleges joint ownership
the concert incattle, them theover ofdriving herding ground
the and action in the communication of the dis-plaintiff, joint
ease which resulted in the death of the for whichcattle, suit is

The of not ;thesebrought. plea guilty negatived allegations
their ortruth could be thefalsity evidence.only bydeveloped
Neither demurrer nor in abatement could haveplea properly
been filed.

If several are sued, and in ofpersons law the tortpoint
could not be or injoint, demur,they may move arrest of judg-

verdict;ment after aor, nolle be andprosequi entered,may
the Inobviated. suchobjection case, the must beobjection

theon face of theapparent declaration. If several persons
acommit tort, some, orjointly all, be sued onemay orjointly,

for a inis,tort nature,its the each.separately; act ofseparate
in inactions“Therefore, form ex delicto one foragainst only,

a tort several,committed he can not theby plead non-joinder
in abatement,of the others or in itbar, or in evidencegive

issue;under the for a ingeneral abatement can beonlyplea
in those wherecases all the beadopted parties must joined,

and not where the all,them or at hisjoin not,plaintiff may
1election.” Plead. 87.Chitty

It laid down in all onis works that if two orpleading,
are sued for amore tort committed one apersons by only,

can not be the for notmisjoinder thosepleaded; proper plea
the issue.is If one is sued for ageneral tortguilty joint by

himself and the can not beothers, innon-joinder pleaded
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ortreated asbe joint,The reason a tortis, mayabatement.
Plead, 291,1;118 Saund.117,Secs.5,Gould’s bookseveral.

norsubmittedthed. 4. neitherTherefore,note arguments
arethe of pertinent.authorities cited subject misjoinder,upon

aeither jointThe in this does not establishcase,proof,
ofconstitute the violationthe acts,or whichownership, joint

consideration,inthe rule, “,If, legallaw. downChitty lays
sev-have been committed bythe act of could notcomplained

actualof thethe torteral and can be consideredpersons, only
a actioneach, againstor the distinct tort of separateaggressor,

must beeach, brought.”the actual oronly, againstwrong-doer
that the actshows complainedIn this thecase, clearlyproof

so far asdefendant, wrongthe distinct tort of each anyof was
is proved.

done thean act is bythatrule,It the whereis general
orsuedbe jointlymayof several theyco-operation persons,

another,the ofliable for injurybut one is neverseverally;
held liablenot beconcert;act in and several willunless they

nat-their conductorfor the acts of one without co-operation,
thein Wherethe injury.acts which resultedurally produced

and as todistinctdifferent are separateacts of entirelypersons
to the other,from onecountenance,counsel oradvice.,aid,any

athere can not be liability.joint
occasionedto cases of injury byThe same applyprinciples

There must bedifferent jointanimals persons.owned by
in oror concert its usethe management,ininterest property,

can no recovery.there be jointor
in our sisterthe courtssettled bybeenThis has repeatedly

it479,20 Barb. wasOrder,In Partenheimer v. VanStates.
are tres­owners, foundto severalcows,held, belongingwhere

histhe of own cow,liable forwas trespasseach ownerpassing,
more.and no

17Tobias,and Wend.Gray v.Van Steenburghthe case ofIn
not lie theaction wouldadecided, againstit jointwas562,

killed.wereof whom sheepowners dogs, byseparate
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In Russell Tomlinsonand 2Hawkins,v. Conn. Chief206,
Justice said : theSwift “When of several dodogs persons

each ismischief, owner liable for the mischief doneonly by
his own and it be to thewoulddog; repugnant plainest prin­

of to that the of differentciples justice, say dogs persons, by
in mischief, could make the owners lia­joining doing jointly

ble.” To the same effect Adamsare v. Hall and 2Cootwine,
and9, Carr,v. 43 Ill. 454.WestgateVt.

Tone of the cases cited controvert theby plaintiff principle
exthat,in delicto,actions actthe must be the actcharged joint

allof the in fact indefendants, or intendment, tolegal justify
a If there insuch,were our of thejoint recovery. view law,
we should not follow them as authority.

406,The case of Frink et al. 17v. Ill. has noPotter, analogy
to the case under consideration. It indecides, thatmerely
actions on the case asseveral, theagainst stage proprietors,
rules to actions ex delictodetermine theapplicable of therights

that be had allrecoveryparties; may to beagainst proved
and that the rule, etguilty; allegata had noprobata, applica­

alltion. The of need not beguilt as in actionsproved,
ex contractu.

BakerThe case of v. Southern &Michigan Northern Indiana
R. R. 42 Ill. isCo., 73, not in Itpoint. re-asserts anonly

that aold tort committed several is eitherprinciple, by joint
at theseveral,or election of the and thatparty injured; part,

are sued,where several be foundmay and notguilty, part
guilty.

It bewould monstrous to hold one man forresponsible
inflictedinjuries by another, when he did not orco-operate

in theparticipate wrong.
several are suedWhere in tort, and some are not theguilty,
must make his election. Theplaintiff course is toproper

a nolleenter theprosequi defendants not oragainst haveguilty,
find themthe notjury guilty.

We are rule,to establish the dam-strongly urged allowing
to be assessed defendants in actions forages severally against
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torts. do ancient andTo would violate well settledso, prac­
tice. in inThe cases cited are not thepoint;support opposite
rule is a familiar and has been sanctioned time andone, by

the courts. In for torts theseveral,suitsapproved by against
;can not be there can be oneassesseddamages severally only

assessment areof If assessed two ordamages. they against
more, when one is the can beonly guilty, onlyirregularity
cured alla nolle arewho notby entering prosequi against guilty.

on 2329;on 581;Sedgwick Damages, Mayne Damages,
Mitchell54; ;Arch. 3 350­ v.Nisi Prius, Holly Mix,v. Wend.

199.Millbank, Term,6
theIn the at the evidence does not disclosebar,case guilty

D,cattle C orIt does not show the of A, B,whetherparties.
thedisease; it fails connectthe and towhollyimparted

defendants with each other.
The of the court below is affirmed.judgment

Judgment affirmed..

Rodolphus K. Turner
v.

Joseph B. Retter.

pafeb—measure damages trover,conversion1. Commercial forof of.In
collection,for the measurethe defendantindorsed toa notefor the value of

necessarily duenote, not the amountandof thedamages theis valueof
upon its face.

a forin for note enclosedtroverSame—recoupment. The defendant3.
collecting.expenses inrecoup andcollection, his servicesmay

gen-thegeneral issue in trover. UnderPleading—recoupment under3.
plaintiffrecoup againsta themay claimtrover, defendantissue ineral

constituting plaintiff’s of action.causesubject matterthegrowing out of

Appeal Couiqt theof county;the Circuit Morgan.from
Hodges,D. Judge, presiding.Hon. Charles

theforStryker, appellant.&Messrs. McClure


